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Instructions for the Final Examination
This is an “open-book” examination. It is a customised version of the Harvard Law School
Online Section Exam. When preparing your answers, you may read, watch, or rely on any
material you wish. Once the exam has begun, however, you may not consult in any way with
any other person concerning any aspect of the test.
The exam will be distributed between 0h00 and 1h00 South African time on 1 May 2015. All
answers must be submitted by 23h59 South African time on 4 May 2015.
The procedure for distributing the exam and for submitting answers is as follows:

•

Between 0h00 and 1h00 South African time on 1 May 2015 the exam will be posted
on the CopyrightX: UCT H2O page (https://h2o.law.harvard.edu/playlists/11114) in
the exam section.

•

Answers must be submitted, as a word document that contains both the questions
and the student’s answers, on 4 May at or before 23h59 South African time to the
following email address: andrea.blaauw@uct.ac.za

•

No submissions will be accepted after the deadline.

•

Submissions must clearly state the student’s name.

During the examination, all of the course materials (including the assigned readings, recorded
lectures, maps of copyright law and theory, and discussion forums) will remain available at at
H2O. However, during the examination period students are not be permitted to post to the
CopyrightX online discussion forums or to discuss the exam anywhere else.
The CopyrightX:UCT team will not respond to questions concerning the exam unless those
questions

involve

emergencies.

If

an

emergency

does

arise,

please

email

tobias.schonwetter@uct.ac.za, providing details. If you find any aspect of the exam’s content
or instructions to be ambiguous, do not request a clarification. Instead, develop your own
interpretation that resolves the ambiguity and make that interpretation explicit in your
response.
The exam contains four questions. You must answer all four. Your answer to the first question
may not exceed 2500 words. Your answer to the second question may not exceed 1000
words. Your answer to the third question may not exceed 1000 words. Your answer to the
fourth question may not exceed 1200 words.
Your answers will be weighted as follows:
Question #1: 50%
Question #2: 15%
Question #3: 15%
Question #4: 20%
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CopyrightX: UCT – FINAL EXAMINATION
2015

Question #1
The following narrative is a mixture of fact and fiction. The details and dates of
some of the real events have been altered; other aspects of the story are entirely
fictional.

When answering the question, you should assume that all statements

made in the narrative are accurate. If you happen to know or learn something about
the events upon which the narrative is founded, you should ignore that knowledge.

For centuries, artists, working in a wide variety of media, have been depicting kisses. A few of
the major works in this tradition are shown below.
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The photograph shown below was taken by Robert Doisneau in 1950 in Paris.

Doisneau, “The Kiss by the Hotel de Ville” (1950)
The photograph had been commissioned by Life Magazine for a story about young lovers in
Paris.

(At the time, Life was a popular and prestigious American weekly magazine,

concentrating on photojournalism. Over one million copies of the magazine were sold in the
United States each week.)

Life permitted Doisneau to retain the copyright in the photo,

although it forbade him to reprint it (or to authorize reprinting it) until 1955.
For decades, it was widely assumed that the scene captured in the photograph was
spontaneous – and Doisneau encouraged this assumption. However, in 1993, he revealed that
the man and woman in the center of the photo – Françoise Delbart and Jacques Carteaud – had
been aspiring actors, whom he had asked to pose in that position. In a subsequent interview,
Ms. Delbart said, “The photo was posed, but the kiss was real.”
Doisneau died in 1994. He left his entire estate to his only child, Annette. Soon thereafter,
Annette emigrated from France to the United States. Since 1955, Doisneau’s photo has been
reprinted on more than 500,000 posters and 400,000 postcards, and Doisneau and his
daughter have earned substantial license fees from those reproductions.
Red Envelope is an upscale online retail store, based in San Francisco, “dedicated to inspiring
people to celebrate their relationships through giving.”

In January of 2013, approximately

100,000 residents of the United States received in their mail a catalogue produced by Red
Envelope, offering for sale a wide variety of products related to Valentine’s Day.
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The cover of the catalogue is shown below.

A copy of this catalogue recently came into the hands of Annette Doisneau. Furious, she is
exploring her legal options.
*****
“Art intervention” is a controversial form of artistic expression that involves engagement with
existing works of art, sometimes for the purpose of commenting on the original works.
Frequently the interventions entail temporary or permanent modification of the affected
works.

Two decades ago, art interventions were regarded with disdain by most major art

scholars and museum curators, but the practice is gradually becoming more respectable.
In December of 2013, curators at the Art Institute (a major museum in Chicago) decided to
devote a significant portion of their discretionary resources for the following calendar year to
exploration of this phenomenon.

As part of this plan, they persuaded Cornelia Parker, an

English sculptor and installation artist, to serve as an “artist in residence” at the Institute for
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the year. The curators agreed to pay Parker $100,000; she agreed to spend 50% of her time
during 2014 “exploring the aesthetic and social dimensions of art intervention.”
During the summer of 2014, the Art Institute presented a small exhibition on nineteenthcentury French sculpture. The most famous of the works displayed in the exhibition was one
of the four marble versions of Auguste Rodin’s “The Kiss” – which the Art Institute had
borrowed from the Tate Gallery in the United Kingdom. (A photo of this particular version of
Rodin’s sculpture appears on page 1 of this exam.) During the final week of the exhibition,
the Art Institute permitted Parker to stage an “intervention” with the sculptures. Some of the
sculptures she illuminated with garish colored lights. Others she partially obscured behind
translucent screens. The most elaborate of the interventions involved Rodin’s “Kiss,” which
she wrapped with one mile of white kite string.

At the entrance to the room housing the

exhibition was a prominent sign indicating, “Photography Strictly Forbidden.” At the end of
the week, the string and all of the other material added to the sculptures by Parker were
removed; none of the sculptures had suffered any damage.
Parker’s interventions attracted considerable attention. The number of people who visited the
Art Institute during the final week of the exhibition was substantially larger than usual; the
increased traffic, in turn, enhanced the revenue earned by the Institute from entrance fees.
Some of the visitors were enthusiastic, particularly about Parker’s treatment of Rodin’s
sculpture; others were sharply critical.
One of the visitors was Jack Johnson, who recently graduated from Northwestern University
with a degree in art history. Johnson currently works in a Chicago restaurant, but hopes to
become a professional photographer. Johnson brought with him to the exhibition a small but
high-quality digital camera.

Surreptitiously, he took the photograph that appears on the

following page, which shows Rodin’s sculpture encased in Parker’s string.
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Greenframe is a company, based in Hawaii, that provides professional (and semi-professional)
photographers a web-hosting service, enabling them to display on the Internet copies of their
works.

Subscribers pay Greenframe a fee of $30 per month, in return for which they are

permitted to upload to the Greenframe servers an unlimited number of photographs, use
Greenframe’s software to customize the way in which those photographs are displayed, and
use other software provided by Greenframe to negotiate and consummate sales of highresolution versions of those images to customers. Greenframe does not receive a commission
on those sales.
Johnson recently subscribed to Greenframe. In January of 2015, he uploaded to his
Greenframe website a copy of the photo that appears above. Using the Greenframe software,
he added the following caption to the photo: “Jack Johnson, The Bonds of Love. © 2014. All
rights reserved.” Nowhere on Johnson’s Greenframe website is there any reference to Rodin,
Parker, or the Art Institute. The website is open to the public at large, but as yet no one has
offered to purchase a copy of this particular image.
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On April 1, 2015, Parker learned of Johnson’s Greenframe website.

She wrote Johnson a

letter, demanding that he immediately remove from the site the copy of the photograph of the
Rodin sculpture wrapped with string – and then destroy all other copies of the photograph in
his possession. In the letter, Parker explained: “All of my art is intended to be ephemeral.
For that reason, I never allow any reproductions of it.”

On April 15, Johnson wrote back,

rejecting Parker’s demands. “That photo is my art,” he insisted. “I can do whatever I want
with it.” On April 25, Parker wrote to Greenframe, demanding that Greenframe remove the
copy of the photograph from its servers. Greenframe has not yet responded.

*****
Please answer all of the following questions:
(a)

If Annette Doisneau brings a copyright-infringement suit against Red Envelope, who
will prevail and why?

(b) Can Cornelia Parker or the Art Institute (or both) successfully assert a copyright in the
string-encased version of Rodin’s sculpture?
(c)

Assuming that the answer to question (b) is yes, has Jack Johnson infringed that
copyright?

(d) Assuming that the answers to questions (b) and (c) are both yes, what remedies could
Parker and/or the Art Institute obtain by bringing a lawsuit against Johnson?
(e)

Assuming that the answers to questions (b) and (c) are both yes, what rights, if any,
do Parker and/or the Art Institute have against Greenframe?

With respect to each one of these questions, if you need additional information to answer
confidently, indicate what that information is and why it matters.
You may assume that the correct answers to all of these issues depend entirely upon U.S.
copyright law. In other words, for the purpose of this question, you need not discuss the
contents of any international treaties or the copyright laws of any countries other than the
United States.
The essay in which you answer all of these questions may not contain more than 2500 words
(including any footnotes).

[The images used in this exam question were derived from:
http://www.tate.org.uk/art/artworks/rodin-the-kiss-n06228;
http://flavorwire.com/149349/the-10-best-art-kisses-of-all-time/view-all;
http://dulwichonview.org.uk/2011/05/20/cornelia-parker-at-dulwich-picture-gallery/;
https://iconicphotos.wordpress.com/2009/05/08/le-baiser-de-lhotel-de-ville/;
and a paper copy of the Red Envelope catalogue.]
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Question #2
Select one of the following dimensions of copyright law:
(a) originality; or
(b) fair use
Briefly describe how the issue is addressed under the law of the United States and how it is
addressed under the law of South Africa. Which of the two approaches, in your judgment, is
superior? Why? Your answer may not exceed 1000 words.

Question #3
Select one of the following dimensions of copyright law:
(a) formalities;
(b) circumvention of technological protection measures;
(c) the scope of copyright protection for photography; or
(d) traditional knowledge.
Then select one of the four intellectual-property theories that were examined in this course.
What insight into how copyright law should address the dimension you select might be
derived from the theory you select? How does your analysis illuminate the strengths and
weaknesses of the theory? Your answer may not exceed 1000 words.
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Question #4
You have purchased Trevor Noah’s latest DVD “Nationwide” at Musica. You like it a lot and you
feel that more people should watch it as it carries important messages about our society. At
the same time, you realise that not everyone will be in a position to afford the purchase price
of the DVD. You therefore wonder whether South African copyright law allows the following:
(a) Making a private copy of the DVD for yourself and give the original to your motherin-law.
(b) Showing the DVD to friends and family at your home.
(c) Renting the Labia Theatre on Orange Street in Gardens for a free screening of the
movie (on a first-come-first-serve basis).
(d) Uploading a 5 minute excerpt of the movie to your facebook page.
Briefly explain your answers. Your answer may not exceed 1200 words.

-- END OF EXAM --
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