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<The	Lion	Sleeps	Tonight>	

Author:	Bram	Van	Wiele	



The creation of the song

	
		

Solomon	Linda	(le6)	and	his	band,	the	Evening	Birds	
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The song goes international

	
		

Pete	Seeger	
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The song goes international

	
		

More	than	150	different	arUst	have	record	it	!	
	



The song goes international

	
		

h1ps://www.youtube.com/watch?v=O8milJNj_W0		



Solomon Linda: 
Composed song 
Mbube in 1936, 

died in 1962

assigned ©

Pete Seeger: 
Creates adaptation  
Wimowehe in 1949
(Folkways Music)

The Tokens: Adaptation 
The Lion Sleeps Tonight 

in 1961
(Abilene Music)

1994
survived by

1983 (US 
renewal)

&
1992 

(worldwide)

1992

US$15 
million in 
royaltiesS5(2) of the 

1911 Imperial 
Copyright Act



Legal proceedings

	
		

Insert	art	5(2)	
	

[…]	
SecGon	5(2)	of	the	1911	Imperial	Copyright	Act		



	
		

Somewhat	similar	to	US	TerminaGon	rule	paragraph	203	
(aUer	35	years)		



Solomon Linda: 
Composed song 
Mbube in 1936, 

died in 1962

© reverted back to 
executor of estate 

in 1987

Pete Seeger: 
Creates adaptation  
Wimowehe in 1949
(Folkways Music)

The Tokens: Adaptation 
The Lion Sleeps Tonight 

in 1961
(Abilene Music)

1994
survived by

1983 (US 
renewal)

&
1992 

(worldwide)

1992

US$15 in 
royalties

X X

© infringement claim
2006: Settlement



The settlement

	
		

Worldwide	se?lement	&	se?lement	of	all	claims	on	21	February	2006:	
	
§  The	Linda	heirs	will	receive	payment	for	past	uses	of	The	Lion	Sleeps	Tonight	

and	an	enGtlement	to	future	royalGes	from	its	worldwide	use.	
§  The	Lion	Sleeps	Tonight	is	acknowledged	as	derived	from	Mbube.	
§  Solomon	Linda	is	acknowledged	as	a	co-composer	of	The	Lion	Sleeps	Tonight	

and	will	be	designated	as	such	in	the	future.	
§  A	trust	will	be	formed	to	administer	the	heirs’	copyright	in	Mbube	and	

to	receive	on	their	behalf	the	payments	due	out	of	the	use	of	The	Lion	
Sleeps	Tonight.	

	



Streaming



Streaming

“Streamor”	 “Streamee”	



Question about streaming



(a)		Making,	directly	or	indirectly,	a	record	embodying	the	sound	
recording;		
(b)		le`ng,	or	offering	or	exposing	for	hire	by	way	of	trade,	
directly	or	indirectly,	a	reproducUon	of	the	sound	recording;	
(c)		broadcasGng	the	sound	recording;		
(d)		causing	the	sound	recording	to	be	transmi1ed	in	a	
diffusion	service,	unless	that	service	transmits	a	lawful	
broadcast,	including	the	sound	recording,	and	is	operated	by	
the	original	broadcaster;		
(e)		communicaGng	the	sound	recording	to	the	public.		

Sound	recordings,	s	9	



(a)		Reproducing	the	work	in	any	manner	or	form;		
(b)		publishing	the	work	if	it	was	hitherto	unpublished;	

(c)		performing	the	work	in	public;		
(d)		broadcasGng	the	work;		
(e)		causing	the	work	to	be	transmi1ed	in	a	diffusion	service,	
unless	such	service	transmits	a	lawful	broadcast,	including	the	
work,	and	is	operated	by	the	original	broadcaster;	
	(f)		making	an	adaptaUon	of	the	work;		
(g)		doing,	in	relaUon	to	an	adaptaUon	of	the	work,	any	of	the	
acts	specified	in	relaUon	to	the	work	in	paragraphs	(a)	to	(e)	
inclusive.		

Literary	and	musical	works,	s	6	





(a)	Reproducing	the	film	in	any	manner	or	form,	including	making	a	sUll	
photograph	therefrom;		
(b)		causing	the	film,	in	so	far	as	it	consists	of	images,	to	be	seen	in	public,	
or,	in	so	far	as	it	consists	of	sounds,	to	be	heard	in	public;	
(c)	broadcasGng	the	film;		
(d)	causing	the	film	to	be	transmi1ed	in	a	diffusion	service,	unless	such	
service	transmits	a	lawful	television	broadcast,	including	the	film,	and	is	
operated	by	the	original	broadcaster;		
(e)	making	an	adaptaUon	of	the	film;	
(f)		doing,	in	relaUon	to	an	adaptaUon	of	the	film,	any	of	the	acts	specified	in	
relaUon	to	the	film	in	paragraphs	(a)	to	(d)	inclusive;	(g)	le`ng,	or	offering	or	
exposing	for	hire	by	way	of	trade,	directly	or	indirectly,	a	copy	of	the	film.	

Cinematograph	films,	s	8	



Usually	not	a	problem	because	providers	will	have	the	
necessary	rights	

h?ps://en.wikipedia.org/wiki/
American_BroadcasUng_Cos._v._Aereo,_Inc.		



Question about streaming



Question about streaming

I.m.o:	no	copyright	relevant	ac<vity	–	unless	you	argue	for	
reproduc.on	

	
Court	of	Jus<ce	of	the	European	Union	(Case	C-360/13):	hKp://bit.ly/1xiceaT		

Michael	Geist	for	the	situa<on	in	Canada:	hKp://bit.ly/1JflP2t				



Question about streaming

No	copyright	infringement	but	possibly	breach	of	terms	of	service	/	use		



Seminar	6:	
Copyright	excepGons	and	limitaGons	

30	March	2016	



Overview

§  Terminology	
§  Fair	dealing	
§  Other	excepUons	and	limitaUons	
§  Fair	dealing	vs.	fair	use	(discussion)	
§  The	Marrakesh	Treaty	
§  ACA2K	project	
	



<Some	preliminary	remarks>	



What is intended 
by copyright law?  

 



Fair balance between the interests 
of right owners and public/users 



On the one hand we have the bundles of rights for 
rights holders as discussed in previous sessions  

 



Copyright exceptions and limitations 

Copyright e&l curtail the exclusive rights assigned by 
copyright law to the copyright holder. They do this to promote 

the public interest and to respect users’ legitimate interests in 
using copyright protected material in certain circumstances 

without the permission of the rights holder. 
(“escape liability”) 



“limitaUons”,	“excepUons”,	“defences”,	“permi?ed	
acts”,	“users’	rights”	or	“restricUons”.		



	The	scope	of	copyright	excepGons	and	limitaGons	is	
influenced	by	the	philosophical	foundaGon	on	which	

copyright	protecUon	rests	domesUcally		



	As	a	general	rule,	limitaGons	and	excepGons	in	natural	
law	based	copyright	regimes	are	usually	less	far-

reaching	or	broad	than	excepGons	and	limitaGons	in	
countries	and	regions	with	a	uGlitarian	tradiGon	of	

copyright	protecUon.		



Most	of	the	relevant	internaGonal	treaGes	and	
agreements	influence	and	considerably	restrict	the	scope	
of	copyright	excepGons	and	limitaGons.	In	parUcular,	the	

so-called	three-step	test	emerges	as	the	most	important	
instrument	to	validate	the	legiUmacy	of	naUonal	copyright	

excepUons	and	limitaUons.		



(The	three-step	test	appears	in	the	Berne	ConvenUon	(ArUcle	9	(2)),	TRIPS	
(ArUcle	13),	the	WCT	(ArUcle	10)	and	the	WPPT	(ArUcle	16).	In	addiUon,	

several	European	DirecUves	as	well	as	numerous	Free	Trade	Agreements	and	
naUonal	copyright	laws	contain	the	test.)		

The	test	allows	excepGons	and	limitaGons	to	exclusive	rights	only:	
		
•  in	certain	special	cases;	
	
•  that	do	not	conflict	with	the	normal	exploitaGon	of	the	work;	and	

•  do	not	unreasonably	prejudice	the	legiGmate	interests	of	the	author/	
rights	holder.	



3 approaches globally

§  Fair	dealing	
§  UK,	South	Africa,	

Canada	
§  Specific	©	e&ls	

accompanied	by	a	
broader	permission	
for	certain	
purposes	only	

§  Fair	use	
§  USA	
§  Broad	and	open-

ended	
§  Accompanied	by	

only	a	few	more	
specific	©	e&ls	

§  Long	lists	
§  EU	
§  Very	specific	

and	detailled	
	

Research,	private	study,	personal	or	
private	use,	critcism	and	review,	
news	reporUng	



Fair use

4	factors	must	be	considered		
	

§  The	purpose	and	character	of	the	use	
§  The	nature	of	the	©	work	

§  The	amount	of	the	porUon	used	
§  The	market	effect	
	



Fair use

•  4	Supreme	Court	Cases	
•  Statutory	since	1976	

	

parody	
	



Key differences: fair use / fair dealing

	

•  Fair	use	is	much	broader	(“open	ended”)	
§  not	confined	to	specific	purposes		
§  not	limited	to	certain	kinds	of	works	
	

•  Fair	dealing	allows	uses	and	courts	must	develop	principles;	fair	
use	provides	principles	and	courts	need	to	determine	permi?ed	uses	

	



Key differences: fair use / fair dealing

Yet,	some	commentators	suggest	that	the	two	terms	are	
synonymous	or	at	least	that	the	two	concepts	are	

becoming	more	and	more	similar…	
	





General structure

•  Ss	12	–	19B	of	the	Copyright	Act	
•  E&Ls	for	each	category	of	work	
•  Core	provision:	s12	(for	literary	and	musical	works)	as	

subsequent	provisions	refer	back	to	it	(muta<s	
mutandis)	

	



Fair dealing, s 12(1)
	Copyright	shall	not	be	infringed	by	any	fair	dealing	with	a	literary	or	musical	
work—		

(a)		for	the	purposes	of	research	or	private	study	by,	or	the	personal	or	
private	use	of,	the	person	using	the	work;		
(b)		for	the	purposes	of	criUcism	or	review	of	that	work	or	of	another	
work;	or		
	(c)	for	the	purpose	of	reporUng	current	events—		

(i)		in	a	newspaper,	magazine	or	similar	periodical;	or		
(ii)		by	means	of	broadcasUng	or	in	a	cinematograph	film:		

Provided	that,	in	the	case	of	paragraphs	(b)	and	(c)	(i),	the	source	shall	be	
menUoned,	as	well	as	the	name	of	the	author	if	it	appears	on	the	work.	
	
§  Referred	to	in	secUons	15(4),	16,	17,	18,	19A	and	19B	



Fair dealing

	
§  for	certain	purposes	

§  under	certain	condiUons	
	
§  for	certain	works	
	

	 	

But	the	key	quesGon	is:	what	exactly	is	fair	dealing?!	



Fair dealing
Courts	have	much	discreGon	in	determining	whether	or	
not	a	certain	use	is	fair	in	light	of	the	purpose	for	which	the	

material	was	used	
	

But	unfortunately	we	have	almost	no	SA	case	law	to	get	
more	clarity	about	the	scope	of	fair	dealing	



Fair dealing

We	could	use	(through	the	back	door)	the	4	US	criteria:	P-N-A-M	
	

Or	rely	on	decision	from	other	countries	with	similar	fair	dealing	

provisions	(UK,	AUS	or	CAN)			



Fair dealing

h1p://www.ruor.uo1awa.ca/en/handle/10393/24103		
or	(shorter):	

h1p://www.michaelgeist.ca/2012/08/scc-on-fair-dealing/		



<other	excepUons	and	limitaUons>	



Other exceptions and limitations, s12(2) 

§  Judicial	proceedings	
	
The	copyright	in	a	literary	or	musical	work	shall	not	be	infringed	by	using	the	work	
for	the	purposes	of	judicial	proceedings	or	by	reproducing	it	for	the	purposes	of	a	
report	of	judicial	proceedings		

	



§  QuotaGons	
	
The	copyright	in	a	literary	or	musical	work	which	is	lawfully	available	to	the	public	
shall	not	be	infringed	by	any	quotaGon	therefrom,	including	any	quotaUon	from	
arUcles	in	newspapers	or	periodicals	that	are	in	the	form	of	summaries	of	any	such	

work:	Provided	that	the	quotaUon	shall	be	compaGble	with	fair	pracGce,	
that	the	extent	thereof	shall	not	exceed	the	extent	jusGfied	by	
the	purpose	and	that	the	source	shall	be	menUoned,	as	well	as	the	name	of	the	
author	if	it	appears	on	the	work.		

Other exceptions and limitations, s12(3) 



§  IllustraGon	for	teaching	
	
The	copyright	in	a	literary	or	musical	work	shall	not	be	infringed	by	using	such	work,	

to	the	extent	jusGfied	by	the	purpose,	by	way	of	illustraGon	in	any	
publicaGon,	broadcast	or	sound	or	visual	record	for	teaching:	Provided	that	such	use	

shall	be	compaGble	with	fair	pracGce	and	that	the	source	shall	be	
menUoned,	as	well	as	the	name	of	the	author	if	it	appears	on	the	work.		
	

Other exceptions and limitations, s12(4) 



§  Ephemeral	copies	
	
The	copyright	in	a	literary	or	musical	work	shall	not	be	infringed	by	the	reproducUon	
of	such	work	by	a	broadcaster	by	means	of	its	own	faciliUes	where	such	reproducUon	
or	any	copy	thereof	is	intended	exclusively	for	lawful	broadcasts	of	the	broadcaster	

and	is	destroyed	before	the	expiraUon	of	a	period	of	six	months	immediately	
following	the	making	of	the	reproducUon,	or	such	longer	period	as	may	be	agreed	to	
by	the	owner	of	the	relevant	part	of	the	copyright	in	the	work.		
	

Other exceptions and limitations, s12(5) 



§  Public	lectures	etc.	
	
(a)  The	copyright	in	a	lecture,	address	or	other	work	of	a	similar	nature	which	is	

delivered	in	public	shall	not	be	infringed	by	reproducing	it	in	the	press	or	by	
broadcasUng	it,	if	such	reproducUon	or	broadcast	is	for	an	informatory	purpose.	

	
(b)  The	author	of	a	lecture,	address	or	other	work	referred	to	in	paragraph(a)	shall	

have	the	exclusive	right	of	making	a	collecUon	thereof.		
	

Other exceptions and limitations, s12(6) 



§  ReproducGon	in	press	or	broadcast	
	
The	copyright	in	an	arGcle	published	in	a	newspaper	or	periodical,	or	in	a	broadcast,	
on	any	current	economic,	poliGcal	or	religious	topic	shall	not	be	infringed	by	
reproducing	it	in	the	press	or	broadcasGng	it,	if	such	reproducUon	or	broadcast	has	
not	been	expressly	reserved	and	the	source	is	clearly	menUoned.		
	

Other exceptions and limitations, s12(7) 



§  Official	texts,	poliGcal	speeches,	news	of	the	day	
	

(a)  No	copyright	shall	subsist	in	official	texts	of	a	legislaUve,	administraUve	
or	legal	nature,	or	in	official	translaGons	of	such	texts,	or	in	speeches	of	a	
poliGcal	nature	or	in	speeches	delivered	in	the	course	of	legal	proceedings,	or	
in	news	of	the	day	that	are	mere	items	of	press	informaGon.		

	
	

Other exceptions and limitations, s12(8) 



§  DemonstraGon	of	equipment	
	
The	copyright	in	a	literary	or	musical	work	shall	not	be	infringed	by	the	use	thereof	in	
a	bona	fide	demonstraGon	of	radio	or	television	receivers	or	any	type	of	recording	
equipment	or	playback	equipment	to	a	client	by	a	dealer	in	such	equipment.		

Other exceptions and limitations, s12(12) 



<e&ls	outside	s12>	



§  ReproducGons	permi1ed	by	regulaGons	
	
In	addiUon	to	reproducUons	permi?ed	in	terms	of	this	Act	reproducUon	of	a	work	

shall	also	be	permi?ed	as	prescribed	by	regulaGon,	but	in	such	a	manner	that	
the	reproducUon	is	not	in	conflict	with	a	normal	exploitaUon	of	the	work	and	is	not	
unreasonably	prejudicial	to	the	legiUmate	interests	of	the	owner	of	the	copyright.		

Other exceptions and limitations, s13 

Copyright	RegulaGons,	1978	



Other exceptions and limitations, s13 

Copyright	RegulaGons	of	1978	contains	several	specific	
e&ls	for	libraries,	archives,	and	educaUonal	insUtuUons/	

teachers.		
	

Provisions	appear	overly	restricUve	and	their	general	usefulness	
has	thus	been	doubted.	

	
More	specific	guidelines	would	be	useful.		



§  Mechanical	rights	in	musical	works	
	
The	copyright	in	a	musical	work	shall	not	be	infringed	by	a	person	[...]	who	makes	a	
record	of		the	work	or	of	an	adaptaUon	thereof	in	the	Republic,	whether	from	an	
imported	disc,	tape,	matrix	or	otherwise,	if—	[the	condiUons	set	forward	in	s14	are	
met].	
	

Other exceptions and limitations, s14(1) 



§  Background	or	incidental	material	
	
The	copyright	in	an	arGsGc	work	shall	not	be	infringed	by	its	inclusion	in	a	
cinematograph	film	or	a	television	broadcast	or	transmission	in	a	diffusion	service,	
if	such	inclusion	is	merely	by	way	of	background,	or	incidental,	to	the	principal	
ma?ers	represented	in	the	film,	broadcast	or	transmission.		
	

Other exceptions and limitations, s15(1) 



§  ReconstrucGon	of	a	building	
	
The	copyright	in	a	work	of	architecture	or	in	the	relevant	drawings	shall	not	be	
infringed	by	the	reconstrucGon	of	that	work	on	the	same	site	in	the	same	style	as	
the	original.		
	

Other exceptions and limitations, s15(2) 



§  ArGsGc	works	in	public	places	
	
The	copyright	in	an	arGsGc	work	shall	not	be	infringed	by	its	reproducGon	or	
inclusion	in	a	cinematograph	film	or	a	television	broadcast	or	transmission	in	a	
diffusion	service,	if	such	work	is	permanently	situated	in	a	street,	square	or	a	similar	
public	place.		
	

Other exceptions and limitations, s15(3) 



§  Reverse	engineering	
	
The	copyright	in	an	arGsGc	work	of	which	three-dimensional	reproducGons	were	
made	available,	whether	inside	or	outside	the	Republic,	to	the	public	by	or	with	the	
consent	of	the	copyright	owner	(hereina6er	referred	to	as	authorized	reproducUons),	
shall	not	be	infringed	if	any	person	without	the	consent	of	the	owner	makes	or	makes	
available	to	the	public	three-dimensional	reproducGons	or	adaptaGons	of	the	
authorized	reproducGons,	provided	[…]	the	authorized	reproducUons	primarily	have	
a	uGlitarian	purpose	and	are	made	by	an	industrial	process.		
	
§  Introduced	as	reacUon	to	©	infringement	cases	against	engineering	of	spare	parts	

Other exceptions and limitations, s15(3A) 



§  Sound-track	records	

Where	sounds	embodied	in	a	sound-track	associated	with	a	cinematograph	film	are	
also	embodied	in	a	record	other	than	such	a	soundtrack	or	in	a	record	derived	directly	
or	indirectly	from	such	a	sound-track,	the	copyright	in	the	film	shall	not	be	infringed	
by	the	use	of	that	record.		

Other exceptions and limitations, s16(2) 



§  Excerpts	from	programme-carrying	signal	
	
(1)		The	copyright	in	programme-carrying	signals	shall	not	be	infringed	by	the	
distribuUon	of	short	excerpts	of	the	programme	so	carried—		

(a)		that	consist	of	reports	of	current	events;	or		
(b)		as	are	compaUble	with	fair	pracGce,	
and	to	the	extent	jusGfied	by	the	informatory	purpose	of	such	excerpts.		

	
(2)		The	provisions	of	this	secUon	shall	not	apply	with	reference	to	a	programme	
carried	by	programme-carrying	signals	represenUng	a	sporGng	event.		
	

Other exceptions and limitations, s19 



§  Back-up	copes	of	computer	programs	

The	copyright	in	a	computer	program	shall	not	be	infringed	by	a	person	who	is	in	
lawful	possession	of	that	computer	program,	or	an	authorized	copy	thereof,	if—	
		
(a)  	he	makes	copies	thereof	to	the	extent	reasonably	necessary	for	back-up	

purposes;		
	
(b)  a	copy	so	made	is	intended	exclusively	for	personal	or	private	purposes;	and	
	
(c)  such	copy	is	destroyed	when	the	possession	of	the	computer	program	in	

quesUon,	or	authorized	copy	thereof,	ceases	to	be	lawful.	

Other exceptions and limitations, s19B(2) 



Fair	dealing	vs	fair	use	vs	exhausGve	lists	

Discussion	



Marrakesh Treaty
	

§  Addresses	Published	Works	
§  Permits	creaUon	of	so-called	accessible	format	copies	and	allow	cross-
border	transfer	to	improve	access	for	visually	impaired	persons	

§  For	the	first	Ume,	focus	was	on	limitaGons	of	copyright	rather	than	
expansion	of	rights	

§  Not	yet	in	force	–	6	parUes;	20	are	needed	

South	Africa	
§  not	signed,	not	raUfied	



ACA2K project



Copyright e & l are supposed to be a key 
enabler for access to knowledge material… 



“O6en,	the	scope	of	(educaGonal)	
excepGons	and	excepUons	for	
libraries	and	archives	is	
unclear,	parUcular	in	the	digital	
environment.”		
	
	

However,	

”reasonable	porUon”	

“no	conflict	with	normal	exploitaUon”	

“not	unreasonable	prejudice	the	
legiUmate	interests	of	the	rights	

holder”	

“no	direct	or	indirect	commercial	advantage”	



Thank you for your attention and participation.

Any questions?


