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Exam
§  Available	on	H2O	on	27	April	between	15h00	and	16h00	as	pdf	
§  96	hours	
§  Latest	submission:	1	May,	14h59,	in	word	format		
§  To	email	address	menEoned	on	the	exam	quesEon	document	

§  TentaEve	format:	4	quesEons	
§  1	US-focused	quesEon	
§  1	quesEon	requiring	a	comparison	between	US	and	SA	law	
§  1	theory-related	quesEon	
§  1	SA-focused	quesEon	

§  Pass	/	fail	marking	
§  UCT	marking:	2	weeks	
§  +/-	4	weeks:	grade	review	by	Prof.	Terry	Fisher	
§  mid	June:	NoEficaEon	of	students;	those	who	pass	will	receive	cerEficates	of	compleEon	





Exam
§  Previous	exams	(incl.	sample	answers)	are	available	at:		

§  [2015]	h\p://cyber.law.harvard.edu/people/]isher/cx/Copyright_Exam_2015.pdf		
§  Sample	answer	1:	

h\p://cyber.law.harvard.edu/people/]isher/cx/
2015_Exam_Sample_Answer_1.pdf		

§  Sample	answer	2:	
h\p://cyber.law.harvard.edu/people/]isher/cx/
2015_Exam_Sample_Answer_2.pdf		

§  [2014]	h\p://cyber.law.harvard.edu/people/]isher/IP/Copyright_Exam_2014.pdf		
§  Sample	answer	1:	

h\p://cyber.law.harvard.edu/people/]isher/IP/
2014Exam_Model_Answer_1.pdf		

§  Sample	answer	2:	
h\p://cyber.law.harvard.edu/people/]isher/IP/
2014Exam_Model_Answer_2.pdf		

§  Sample	answer	3:	
h\p://cyber.law.harvard.edu/people/]isher/IP/
2014Exam_Model_Answer_3.pdf		



Exam

	

§  And	last	year’s	CopyrightX:UCT	exam	is	available	on	H2O	–	Extra	Materials	



Seminar	9:	next	week	MONDAY!!	
	



Seminar	8:	
	

Remedies	

20	April	2016	



Overview

§  Remedies	in	South	African	copyright	law	

§  Four	corners	(case	study)	

§  Theories	



To	succeed	with	a	©	infringement	claim,	the	plainJff	(or	the	

State	in	criminal	proceedings)	must	provide	the	facts/
evidence	to	establish	that	copyright	exists	in	the	work	

in	quesJon	and	that	copyright	has	been	infringed.	



However:	consider	onus	of	proof	in	proceedings	
provision	in	s26	(e.g.,	name	on	a	work	=	author)	



	
If	necessary	facts	are	provided	–	

which	remedies	are	available	for	copyright	infringement?	



Remedies in SA © law

s24(1)	–	Civil	Remedies	
	
	
Subject	to	the	provisions	of	this	Act,	infringements	of	copyright	shall	be	acEonable	at	
the	suit	of	the	owner	of	the	copyright,	and	in	any	acEon	for	such	an	infringement	all	

such	relief	by	way	of	damages,	interdict,	delivery	of	infringing	copies	
or	plates	used	or	intended	to	be	used	for	infringing	copies	or	otherwise	shall	be	
available	to	the	plainEff	as	is	available	in	any	corresponding	proceedings	in	respect	of	
infringements	of	other	proprietary	rights.		



Remedies in SA © law

+	Anton	Piller	Order	



Interdict

§  PrevenJng	ongoing	infringement	
§  Flows	directly	from	nature	copyright	(exclusive	rights)	
	

But:	In	an	acEon	for	infringement	of	copyright	in	respect	of	the	construcJon	of	
a	building,	no	interdict	or	other	order	shall	be	made—		

(a)		aher	the	construcEon	of	the	building	has	been	begun	so	as	to	prevent	it	from	
being	completed;	or		
(b)		so	as	to	require	the	building,	in	so	far	as	it	has	been	constructed,	to	be	
demolished.		

(s24(4))	



Interdict

RPM	RECORD	COMPANY	v	DISC	JOCKEY	MUSIC	COMPANY	



Damages or, alternatively, 
reasonable royalties

§  Damages:	CompensaEon	for	actual	monetary	loss	(licence	fees,	
enforcement	costs	[SAMRO	v	Trust	Butchers	(Pty)	Ltd])	

§  ©	owner	not	enJtled	to	damages	in	certain	cases:	
Where	in	an	acEon	for	infringement	of	copyright	it	is	proved	or	admiKed	that	an	
infringement	was	commiKed	but	that	at	the	Eme	of	the	infringement	the	defendant	
was	not	aware	and	had	no	reasonable	grounds	for	suspec9ng	that	
copyright	subsisted	in	the	work	to	which	the	ac9on	relates,	the	plainEff	shall	not	
be	en9tled	under	this	secEon	to	any	damages	against	the	defendant	in	respect	of	the	
infringement.		
(s24(2))		



§  When	not	allowed	damages	(no	guilty	knowledge,	actual	damages	can’t	be	

established):	reasonable	royalJes	(introduced	in	1992	instead	of	“profits”)	

In	lieu	of	damages	the	plainEff	may,	at	his	or	her	opEon,	be	awarded	an	amount	
calculated	on	the	basis	of	a	reasonable	royalty	which	would	have	been	payable	by	a	
licensee	in	respect	of	the	work	or	type	of	work	concerned.		
(s24(1A))	

Damages or, alternatively, 
reasonable royalties



For	the	purposes	of	determining	the	amount	of	damages	or	a	
reasonable	royalty	to	be	awarded	under	this	secEon	[…],	the	court	may	direct	

an	enquiry	to	be	held	and	may	prescribe	such	procedures	for	conducEng	such	
enquiry	as	the	court	considers	necessary.		
(s24(1B))	(since	1997)	

Damages or, alternatively, 
reasonable royalties



	
h^p://www.saflii.org/za/cases/ZASCA/2009/75.pdf		

Damages or, alternatively, 
reasonable royalties



Full	royalJes	in	cases	of	‘Co-ownership’?	

Damages or, alternatively, 
reasonable royalties



“[A]	plainEff	will	not	be	enEtled	to	the	whole	of	
the	'reasonable	royalty'	accruing	from	a	work	of	
co-authorship	unless,	at	the	Eme	of	the	creaEon	
of	 the	work,	 there	was	an	agreement	between	
the	 co-authors	 that	 the	 plainEff	 was	 to	 be	
enEtled	 to	 all	 the	 fruits	 of	 the	 work	 or,	 of	
course,	unless	the	plainEff	had	taken	cession	of	
the	rights	of	his	co-author(s).	
	
The	 defendant	 in	 this	 situaEon	 would	 be	
exposed	to	substanEal	prejudice	if	he	were	to	be	
ordered	to	pay	the	plainEff	the	total	amount	of	
such	 damages	 but	 sEll	 remain	 exposed	 to	 a	
similar	 claim	 by	 one	 or	 more	 of	 the	 other	 co-
authors.”	

Damages or, alternatively, 
reasonable royalties



RECENT	CASE	ON	REASONABLE	ROYALTIES:		
	

2	municipaliEes	had,	without	authorisaEon	from	the	holders	of	copyright	in	a	
computer	program,	copied	it	aher	an	iniEal	licence	agreement	had	terminated.		They	
then	illegally	changed	security	keys	and	expiry	dates	so	that	they	could	conEnue	using	

the	program	without	paying	any	fees.	
	

Court	decision:	Interdict	+	R10.5	million	in	reasonable	royalEes	(plus	monthly	
payments	from	date	of	summons)	+	interest	and	legal	costs		

	
[Judgment	in	Quill	Associates	(Pty)	Ltd	v	Randfontein	Local	Municipality	and	Another	

(36264/2013,	36265/2013)	[2015]	ZAGPPHC	557:	
h\p://www.saflii.org/za/cases/ZAGPPHC/2015/557.html]	



Additional damages / 
“Punitive damages”

s24(3)	
	
Where	in	an	acEon	under	this	secEon	an	infringement	of	copyright	is	proved	or	
admi\ed,	and	the	court,	having	regard,	in	addiEon	to	all	other	material	
consideraEons,	to—		

(a)		the	flagrancy	of	the	infringement;	and		
(b)		any	benefit	shown	to	have	accrued	to	the	defendant	by	reason	of	the	
infringement,		
	
is	saEsfied	that	effecJve	relief	would	not	otherwise	be	available	to	the	plainEff,	
the	court	shall	in	assessing	damages	for	the	infringement	have	power	to	award	

such	addiJonal	damages	as	the	court	may	deem	fit.		



§  Principles	for	the	InterpretaEon	of	s24(3)	in	MGM-case:	

a)  The	court	is	only	empowered	to	supplement	the	remedies	provided	
for	in	s24	(1),	(1A)	and	(1B)	where	those	remedies	are	
insufficient	to	recompense	the	plainEff	adequately	for	all	the	damage	(no	
addiJonal	cause	of	acJon	but	augmenEng	exisEng	remedies)	

	
	

Additional damages / 
“Punitive damages”



	

b)  	The	need	to	deter	other	potenJal	infringers	is	an	irrelevant	
consideraEon.	

	

c)  Since	there	is	no	yardsJck	by	which	addiJonal	damages	are	to	
be	assessed	courts	are	required	to	exercise	a	value	judgment	in	the	
ma\er.	

Additional damages / 
“Punitive damages”



Delivery up

©	owner	can	obtain	an	order	for	the	delivery	of	infringing	copies	or	
plates	used	or	intended	to	be	used	for	infringing	copies.	

§  Def	of	“plate”	in	s1:	“includes	any	stereotype,	stone,	block,	mould,	
matrix,	transfer,	negaEve,	record,	disc,	storage	medium	or	any	version	of	a	
work	of	whatsoever	nature	used	to	make	copies.”	

To	discourage	disregarding	an	interdict	and	commit	further	acts	
of	infringement	



Anton Piller order

§  Procedural	remedy	
§  Deputy	sheriff	is	sent	to	enter	the	premises	of	the	repondent	and	take	
possession	of	and	retain	in	his	custody	pending	the	hearing	the	ma\er	

all	relevant	evidence	relaEons	to	the	applicant’s	cause	of	acEon	
§  Derived	form	BriEsh	case	Anton	Piller	v	Manufacturing	Processes	Ltd	(1976)	

§  Granted	without	noJce	to	the	wrongdoer	to	preserve	evidence	
§  JusEfied	under	s33	of	the	ConsJtuJon	(“Just	adminsitraEve	acEon”)	



Anton Piller order

§  Applicant	must	prima	facie	show:		
§  that	(s)he	has	a	case	against	the	respondent	
§  that	respondent	has	in	possession	vital	evidence	
substanJaJng	the	applicant’s	case	

§  That	there	is	a	real	likelihood	that	the	evidence	may	be	
hidden	or	distroyed	by	respondent	before	the	trial	



S27(6)	

Criminal	offences	(for	trade,	sale	hire)	-	
penalJes	

§  First	convicJon	
§  Fine	max.	R5	000	or/and	imprisonment	for	max.	3	years	
§  For	each	arEcle	to	which	the	offence	relates	
	

§  Second	or	further	convicJon	
§  Fine	max.	R10	000	or/and	imprisonment	for	max.	5	years	
§  For	each	arEcle	to	which	the	offence	relates	



h^ps://vimeo.com/101967226		



Four	Corners	

Author:	Bram	Van	Wiele	



2014	



§  Procedural	remedy	
§  Granted	without	noEce	
§  Deputy	sheriff	is	directed	to	enter	the	premises	of	the	repondent	and	take	

possession	of	and	retain	in	his	custody	pending	the	hearing	the	ma\er	all	relevant	
evidence	relaEons	to	the	applicant’s	cause	of	acEon	

§  JusEfied	under	s33	of	the	ConsEtuEon	–	if	legiEmate	aim	pursued	

	
	



Majedien	
Machos	Norton	

	



“I	am	quite	philosophical	about	the	piracy	
that’s	happened	[…]	While	I	don’t	condone	
copyright	infringement,	I	am	pleased	that	
the	film	is	reaching	people	who	wouldn’t	
have	seen	it	in	the	cinema.”	“They	see	it	as	
sharing.	We	will	definitely	not	get	as	many	
people	to	the	cinemas	as	we	would	have	if	
the	film	were	not	pirated.	At	the	same	

Eme,	there	are	people	who	have	seen	the	
film	who	would	never	have	got	to	the	
cinema.	I’m	pleased	the	film	is	reaching	

those	people	because	there’s	a	message	of	
pride	and	self	recogniEon	and	of	choice	for	
ordinary	people	that	the	film	is	delivering	
and	its	important	that	message	be	heard.”	
	

Ian	Gabriel	
	



Public	Prosecutor	
	





Claim

SecEon	27	(1):	
		
Any	person	who	at	a	Eme	when	copyright	subsists	in	a	work,	without	the	
authority	of	the	owner	of	the	copyright—		
[…]	

	(f)	distributes	for	any	other	purposes	to	such	an	extent	that	the	owner	of	
	the	copyright	is	prejudicially	affected,	arEcles	which	he	knows	to	be	
	infringing	copies	of	the	work,	shall	be	guilty	of	an	offence.		

	





The Plea Agreement

§  Norton	pleaded	guilty	

§  3	year	prison	sentence,	wholly	
suspended	for	5	years	(plea	bargain)	

	
§  6	month	suspended	sentence	under	the	

Counterfeit	Goods	Act.	
	
	



Discussion

What do you think? 



Further reading
h\p://www.htxt.co.za/2014/04/17/four-corners-piracy-sentence-draconian/		
 



Theories



Are these theories important? 
Why?



Some commentators have identified up to seven 
main theories for copyright protection 



The fairness theory

è	©	to	ensure	everyone	is	fairly	rewarded	(“just	reward”)	

§  Philosophical	underpinning	and	its	main	proponents	explained	in	Prof	Fisher’s	
video	

§  A	key	problem	is,	however,	that	tangible	and	intangible	goods	are	
substanJally	different	(non-exclusivity	and	non-excludability	of	intangible	
goods)	and	that	calls	into	quesEon	whether	theories	developed	for	tangible	goods	
should	simply	be	extended	to	intangible	goods.	



The personality theory

è	©	to	protect	the	emoJonal	band	between	arJst	and	his	art.	
	

§  Re-inforces	the	need	to	protect	Moral	Rights,	especially	
§  right	of	a^ribuJon	(SA)	
§  right	of	integrity	(SA)	



Both theories are author-centric



The welfare theory

“greatest	happiness	of	the	greatest	number”	
	
§  ProspecJve	in	orientaEon	(looks	forward	in	Eme)	

	à	crah	the	law	in	a	way	that	will	induce	people	to	behave	in	the	future	in	ways	
	that	create	happiness	or	welfare	(cf.	fairness	theory)	

§  CollecJve	(benefit	for	society	as	a	whole,	not	an	individual)	
		



Cultural theory

“©	as	a	tool	to	foster	a	culture	that	creates	the	condiEons	for	
people	to	flourish”	

	
§  ©	should	be	formulated	and	applied	in	a	way	that	it	enables	people,	eg,	to:	

§  Get	educated	
§  Get	involved	and	be	able	to	express	ones	opinions	and	views	
	



Prof	Fisher,	“Theories	of	Intellectual	Property”	

	
h^p://cyber.law.harvard.edu/people/oisher/iptheory.pdf		


