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Part I 



Case study: Moneyweb v Fin24 

 
Author: Bram Van Wiele 



 
 



 
 



Aggregation policy 

24.Com (including Fin24) Aggregation Policy: 

 
  
It is part of 24.com’s editorial policy to publish content aggregated from various 
sources.  
 
When aggregating content, take note of the following guidelines: 
1.  Never use more than 30% of the original source 
2.  Rewrite all content 
3.  Where possible add in your own content and own information 
4.  Always credit the original source 
5.  Include a link to all original sources  
 
 



The last straw 

  Moneyweb        Fin24 
 



The last straw 



what claims may Moneyweb have?  

 how could Fin24 defend its practices? 



Unfair competition 

Passing-Off 



(a)  Reproducing the work in any manner or form;  

(b)  publishing the work if it was hitherto unpublished; 

(c)  performing the work in public;  

(d)  broadcasting the work;  

(e)  causing the work to be transmitted in a diffusion service, 

unless such service transmits a lawful broadcast, including the 

work, and is operated by the original broadcaster; 

 (f)  making an adaptation of the work;  

(g)  doing, in relation to an adaptation of the work, any of the 

acts specified in relation to the work in paragraphs (a) to (e) 

inclusive.  

Literary and musical works, s 6 



Defences 

• No copyright, no originality, factual information 
 

• No copyright, s 12(8)  
 

• No infringement, 12(1)(c)(i); fair dealing 
 

• No infringement, 12(7) 
 

• Quotation 12(3) 



No copyright: originality requirement  



No copyright: originality requirement  



 

 Official texts, political speeches, news of the day 

 

(a) No copyright shall subsist in official texts of a legislative, administrative 

or legal nature, or in official translations of such texts, or in speeches of 

a political nature or in speeches delivered in the course of legal 

proceedings, or in news of the day that are mere items of 

press information.  

 

No copyright, s12(8)  



Copyright in news reports 



 Copyright shall not be infringed by any fair dealing with a literary or musical 

work—  

[…] 

 (c) for the purpose of reporting current events—  

(i)  in a newspaper, magazine or similar periodical; or  

[…] 

Provided that, in the case of paragraphs (b) and (c) (i), the source shall be 

mentioned, as well as the name of the author if it appears on the work. 

 

 

 

Fair dealing, s 12(1) – “hyperlinking” 



Fair dealing, s 12(1) – “hyperlinking” 

 Copyright shall not be infringed by any fair dealing with a literary or musical 

work—  

[…] 

 (c) for the purpose of reporting current events—  

(i)  in a newspaper, magazine or similar periodical; or  

[…] 

Provided that, in the case of paragraphs (b) and (c) (i), the source shall be 

mentioned, as well as the name of the author if it appears on the work. 

 

 

 

Discussion of US 4 factors 



Hyperlinking 

 Moneyweb:  
a hyperlink is not a substitute for proper attribution.  
 
+ a number of other criteria have to be looked at in deciding whether “fair dealing” is 
being made of someone else’s writing: 
  
 The timing of the re-use 
 The purpose and character of the re-use 
 The existence and extent of attribution to the source and author of the original 

content 
 The nature of the original content 
 The amount and substantiality of the portion taken; and 
 The effect of the re-use upon the potential market. 
 



 

 Reproduction in press or broadcast 
 

The copyright in an article published in a newspaper or periodical, or in a 

broadcast, on any current economic, political or religious topic shall not be 

infringed by reproducing it in the press or broadcasting it, if such 

reproduction or broadcast has not been expressly reserved and the 

source is clearly mentioned.  
 

 

s12(7)  



Copyright in news reports 



Discussion 

 
 

 What is your opinion regarding the (re)use of online content? Is it 
necessary/acceptable in the current online news environment? 
 

 To what extent should one be able to (re)use/repost online content? Would your 
answer differ if the user was not a giant online website such as Fin24? 
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Part II 



Civil law copyright 

infringement in South Africa 

 

 Direct or primary © infringement 

 

 Indirect or secondary © infringement 
 

 

2 categories 



Direct/primary infringement 

 

Sec 23(1) 

 

Copyright shall be infringed by any person, not being the owner of the 

copyright, who, without the licence of such owner, does or causes any other 

person to do, in the Republic, any act which the owner has the exclusive 

rights to do or to authorize.  

 

 

 



Direct/primary infringement 

 

 

 

 Misusing/misappropriating the whole work or substantial part 

of the work 

 

 No knowledge required 
 

 



Direct/primary infringement 

 

1. Primary questions 

1. What type of work does the infringement relate to? 

2. Was a restricted act carried out without authorisation? 

 

2. Proving infringement (reproduction/adaption) 

1. Objective similarity 

2. Substantial part  

3. Causal link 

 



1.1. Type of work? 

Rapid Phase Entertainment CC and others v SABC [1997] JOL 393 (W) 



Rapid Phase Entertainment vs SABC: No copying - no adaptation of the artistic 
features or attributes – merely a use of the underlying concept 

Literary work 
Artistic work 

 
Infringement of multiple rights possible 

 



Direct/primary infringement 

 

1. Primary questions 

1. What type or work does the infringement relate to? 

2. Was a restricted act carried out without authorisation? 

 

2. Proving infringement (reproduction/adaption) 

1. Substantial part  

2. Objective similarity 

3. Causal link 

 



2.1. Substantial part 

 Similarities must relate to a substantial part of the copyrighted work 

 De Minimis doctrine also applies here 

 “Substantial” relates to both quantity and quality, with emphasis on quality… 

“[W]here a part of a work is reproduced the question whether a substantial part had 

been reproduced depends much more on the quality than the quantity of what had 

been taken. It is true that in this case only 26 per cent of the graphic component and 

83 per cent of the search component, consisting of 63 lines of several thousand lines 

of source code, had been copied but then those lines were copied because Bento 

found it too difficult to write them himself. These components were clearly considered 

to be a valuable ingredient of the program by both Haupt and the respondents. For 

these reasons, the copying referred to, in my view, constituted the reproduction of a 

substantial part of the Data Explorer program.  

Haupt t/a Softcopy v Brewers Marketing Intelligence (Pty) Ltd, 

http://www.saflii.org/za/cases/ZASCA/2006/40.html   

http://www.saflii.org/za/cases/ZASCA/2006/40.html
http://www.saflii.org/za/cases/ZASCA/2006/40.html


2.2. Objective similarity 

 

 Objective test  

 Relevant in the context of non-literal copying 



2.2. Objective similarity 

Galago Publishers (Pty) Ltd v Erasmus, 1989 (1) SA 276 (A) 

“Pictorial Account could not have been written without 

continuous reference to Top Secret War, and the 

differences between the two in regard to content and 

language are mainly due to the fact that Pictorial 

Account was written as an abridgement of Top Secret 

War with, as regards language, a considerable amount 

of colourable alteration. In producing Pictorial Account 

the author availed himself unlawfully of a great deal of 

the skill and industry that went into the writing of Top 

Secret War.” 

http://www.saflii.org/za/cases/ZASCA/1988/131.html  

http://www.saflii.org/za/cases/ZASCA/1988/131.html
http://www.saflii.org/za/cases/ZASCA/1988/131.html


2.3. Causal link 

 

 Actual copying must take place 

 An independently created work does not infringe an 

identical work 

 Access must be proven (evidence/evident from the works) 



Indirect/secondary infringement 



2 types 
  

 Sec 23(2) – dealing with infringing copies 

 Sec 23(3) – permitting infringing public performances 

Indirect/secondary infringement 



Sec 23(2) – dealing with infringing copies 

 

[C]opyright shall be infringed by any person who, without the licence of the owner of the 

copyright and at a time when copyright subsists in a work—  

(a) imports an article into the Republic for a purpose other than for his private and 

domestic use;  

(b) sells, lets, or by way of trade offers or exposes for sale or hire in the Republic any article;  

(c) distributes in the Republic any article for the purposes of trade, or for any other purpose, 

to such an extent that the owner of the copyright in question is prejudicially affected; or  

(d) acquires an article relating to a computer program in the Republic,  

 

if to his knowledge the making of that article constituted an infringement of that copyright 

or would have constituted such an infringement if the article had been made in the Republic.  

Indirect/secondary infringement 



 

Guilty knowledge is required 

 

 Amounts to noticing facts that would suggest to a reasonable person that 

a breach of copyright was committed (Gramophone Co Ltd v Music Machine 

(Pty) Ltd) 

 

 Believing that behaviour is legal is no excuse! 

 

Indirect/secondary infringement 



Sec 23(2) – dealing with infringing copies 

 

[C]opyright shall be infringed by any person who, without the licence of the owner of the 

copyright and at a time when copyright subsists in a work—  

(a) imports an article into the Republic for a purpose other than for his private and 

domestic use;  

(b) sells, lets, or by way of trade offers or exposes for sale or hire in the Republic any article;  

(c) distributes in the Republic any article for the purposes of trade, or for any other purpose, 

to such an extent that the owner of the copyright in question is prejudicially affected; or  

(d) acquires an article relating to a computer program in the Republic,  

 

if to his knowledge the making of that article constituted an infringement of that copyright 

or would have constituted such an infringement if the article had been made in the Republic.  

Indirect/secondary infringement 



Parallel importation (23(2)(a)) 
Frank & Hirsch (Pty) Ltd v A Roopanand Brothers (Pty) Ltd.  

Supreme Court of SA: 23(2)(a)(+); if TDK 
had produced the packaging in SA it would 
have infringed F&H’s copyright because 
these rights had ben assigned to F&H 

Indirect/secondary infringement 



Sec 23(3) – permitting infringing public performances 

 

The copyright in a literary or musical work shall be infringed by any person who permits 

a place of public entertainment to be used for a performance in public of the work, 

where the performance constitutes an infringement of the copyright in the work:  

 

Provided that this subsection shall not apply in a case where the person permitting the 

place of public entertainment to be so used was not aware and had no reasonable 

grounds for suspecting that the performance would be an infringement of the 

copyright.  

Indirect/secondary infringement 



Some acts of copyright infringement are  

Criminal offences 

Sec 27 
 

(1) Any person who at a time when copyright subsists in a work, without the authority 

of the owner of the copyright—  

(a)  makes for sale or hire;  

(b)  sells or lets for hire or by way of trade offers or exposes for sale or hire;  

(c)  by way of trade exhibits in public;  

(d)  imports into the Republic otherwise than for his private or domestic use;  

(e)  distributes for purposes of trade; or  

(f)  distributes for any other purposes to such an extent that the owner of the 

copyright is prejudicially affected, 

articles which he knows to be infringing copies of the work, shall be guilty of an 

offence.  

Commercial uses 



Also… 
 

 Making or possessing a plate knowing that it is to be used for making infringing copies 

of the work (s27(2)) 

 

 Causing a literary or musical work to be performed in public knowing that copyright 

subsists in the work and that performance constitutes an infringement of the copyright 

(s27(3)) 

 

 Causing a broadcast to be rebroadcast or transmitted in a diffusion service knowing 

that copyright subsists in the broadcast and that such rebroadcast or transmission 

constitutes an infringement of the copyright (s27(4)) 

 

 Causing programme-carrying signals to be distributed by a distributor for whom they 

were not intended knowing that copyright subsists in the signals and that such 

distribution constitutes an infringement of the copyright (s27(5)) 

Criminal offences 



S27(6) 

Criminal offences - penalties 

 First conviction 

 Fine max. R5 000 or/and imprisonment for max. 3 years 

 For each article to which the offence relates 

 

 Second or further conviction 

 Fine max. R10 000 or/and imprisonment for max. 5 years 

 For each article to which the offence relates 



Criminal offences 

Next week 



What about contributory infringement? 

Liability of someone who assists, aids or abets 

committing copyright infringement (incl. OSPs) 



Contributory infringement 

 

 Not established in any reported decisions 

 

 Copyright infringement as a form of delictual liability 

 

 McKenzie v Van der Merwe: “[U]nder the lex Aqulia not only the persons 

who actually took part in the commission of a delict were held liable for 

the damages caused, but also those who assisted them in any ways.”  

 



OSP liability 

ECT Act contains OSP liability limitations 
 

 Two threshold requirements; 

 

1. The OSP must be a member of the representative body referred to in s 71 

 

2. The OSP must have adopted and implemented the official code of conduct 

of that body 



OSP liability 

Limitations: 

 

 Mere-conduit (s73 ECT Act) 

 System caching  (s74 ECT Act) 

 Hosting (s75 ECT Act) 

 Linking (s76 ECT Act) 

 

 Different requirements for each activity 

 



1) A service provider is not liable for providing access to or for operating facilities 
for information systems or transmitting, routing or storage of data 

messages via an information system under its control, as long as the 

service provider— 
 
 (a) does not initiate the transmission; 
 (b) does not select the addressee; 
 (c) performs the functions in an automatic, technical manner without selection of 
 the data; and 
 (d) does not modify the data contained in the transmission. 
 
[…] 

Mere Conduit – s73 

OSP liability 



1) A service provider that transmits data provided by a recipient of the service via an 

information system under its control is not liable for the automatic, intermediate 
and temporary storage of that data, where the purpose of storing such data 
is to make the onward transmission of the data more efficient to other 

recipients of the service upon their request, as long as the service provider— 

 
 (a) does not modify the data; 
 (b) complies with conditions on access to the data; 
 (c) complies with rules regarding the updating of the data, specified in a manner 
widely recognised and used by industry; 
 (d) does not interfere with the lawful use of technology, widely recognised and used 
by industry, to obtain information on the use of the data; and 
 (e) removes or disables access to the data it has stored upon receiving a take-down 
notice referred to in section 77. 
[…] 

Caching– s74 

OSP liability 



(1) A service provider that provides a service that consists of the storage of data 
provided by a recipient of the service, is not liable for damages arising from data 

stored at the request of the recipient of the service, as long as the service 

provider— 
 
 (a) does not have actual knowledge that the data message or an activity relating to 
 the data message is infringing the rights of a third party; or 
 (b) is not aware of facts or circumstances from which the infringing activity or the 
 infringing nature of the data message is apparent; and 
 (c) upon receipt of a take-down notification referred to in section 77, acts 
 expeditiously to remove or to disable access to the data. 
 
(2) The limitations on liability established by this section do not apply to a service 
provider unless it has designated an agent to receive notifications of infringement and 
has provided through its services, including on its web sites in locations accessible to the 
public, the name, address, phone number and e-mail address of the agent. […] 

Hosting– s75 
OSP liability 



OSP liability 

A service provider is not liable for damages incurred by a person if the service provider 

refers or links users to a web page containing an infringing data message or 
infringing activity, by using information location tools, including a directory, 
index, reference, pointer, or hyperlink, where the service provider— 
 
(a) does not have actual knowledge that the data message or an activity relating to the 
data message is infringing the rights of that person; 
(b) is not aware of facts or circumstances from which the infringing activity or the 
infringing nature of the data message is apparent; 
(c) does not receive a financial benefit directly attributable to the infringing activity; and 
(d) removes, or disables access to, the reference or link to the data message or activity 
within a reasonable time after being informed that the data message or the activity 
relating to such data message, infringes the rights of a person. 

Linking– s76 



 

S20(2) 
 

“Any infringement of the provisions of this section shall be treated as an 

infringement of copyright […], and […] the author shall be deemed to be the 

owner of the copyright in question.”  

 

 

 

 

Infringement of moral rights 



 

 

Even though SA has not yet ratfied (but signed) the WCT, anti-circumvention 

principles can be found in s86 of the ECT Act. S86 prohibits, among other 

things, the manufacture or possession of an anti-circumvention 

device or the use of such a device to circumvent security 

measures.  

 

The prohibition applies to all data and is not copyright-specific. 

 

Anti-circumvention 



[…] 
(3) A person who unlawfully produces, sells, offers to sell, procures for use, 
designs, adapts for use, distributes or possesses any device, including a 
computer program or a component, which is designed primarily to overcome 
security measures for the protection of data, or performs any of those acts with 
regard to a password, access code or any other similar kind of data with the 
intent to unlawfully utilise such item to contravene this section, is guilty of an 
offence. 
 
(4) A person who utilises any device or computer program mentioned in 
subsection (3) in order to unlawfully overcome security measures designed to 
protect such data or access thereto, is guilty of an offence. 
[…] 

s86 

Anti-circumvention 



 

Goes beyond of what WCT requires (e.g., WCT would 

allow circumvention to enforce © e&l, s86 contains an absolute 

prohibition / WCT only concerns “use” of devices, s86 extends 

scope to design, production, possession, trade) 
 

Anti-circumvention 



 Schonwetter/Ncube "New hope for Africa? Copyright and access to knowledge in 

the digital age", info, Vol. 13 Iss 3 pp. 64 – 74, 

http://dx.doi.org/10.1108/14636691111131457  

 

 Pistorius ”Developing Countries and Copyright in the Information Age”, PER/PELJ 

2006 (9)2 pp. 149 - 

175http://www.nwu.ac.za/files/images/2006x2x_Pistorius_art.pdf  

 

 Blizzard case (U.S.), http://www.lawschool.cornell.edu/research/cornell-law-

review/upload/crn504hwang.pdf  

 

Anti-circumvention 

Further reading 

http://dx.doi.org/10.1108/14636691111131457
http://dx.doi.org/10.1108/14636691111131457
http://www.nwu.ac.za/files/images/2006x2x_Pistorius_art.pdf
http://www.nwu.ac.za/files/images/2006x2x_Pistorius_art.pdf
http://www.nwu.ac.za/files/images/2006x2x_Pistorius_art.pdf
http://www.lawschool.cornell.edu/research/cornell-law-review/upload/crn504hwang.pdf
http://www.lawschool.cornell.edu/research/cornell-law-review/upload/crn504hwang.pdf
http://www.lawschool.cornell.edu/research/cornell-law-review/upload/crn504hwang.pdf
http://www.lawschool.cornell.edu/research/cornell-law-review/upload/crn504hwang.pdf
http://www.lawschool.cornell.edu/research/cornell-law-review/upload/crn504hwang.pdf
http://www.lawschool.cornell.edu/research/cornell-law-review/upload/crn504hwang.pdf


Cultural theory 

 

“Copyright law constitutes a mechanism to prevent intellectual 

products from being produced in less than optimal quantities” 
 

 

Law should be adjusted to combine: 

 Incentives for innovation 

 Mechanisms to ensuring that fruits of innovation can be used or 

consumed by others 

 

 



Public Art 



 
“Public art is art in any media that has been planned 
and executed with the intention of being staged in the 
physical public domain, usually outside and accessible 
to all.” 
 
 
 
–http://en.wikipedia.org/wiki/Public_art 



Photo by William Warby. Taken from http://commons.wikimedia.org/wiki/File:Statue_of_Liberty,_NY.jpg 



Photo by JuergenG, taken from http://en.wikipedia.org/wiki/File:Hannover_nanas1.jpg  



Photo by Glogger at the English Language Wikipedia 

Public fountain that is also a hydraulophone, which can be played by the public. Toronto, Canada 

http://en.wikipedia.org/wiki/User:Glogger
http://en.wikipedia.org/wiki/


Photo by V.fanis1, taken from http://en.wikipedia.org/wiki/File:Maurizio_bolognini_genoa.JPG  

Genoa, Italy. Installation viewers can interact with by using a cell phone. 



Public Art furthers aspects  
of the Good life 

• It creates exposure to works experienced 
simultaneously by significant parts of the community, 
which can provide a sense of connection to this group.  

• It increases the volume and/or diversity of artistic 
expression to which citizens are generally exposed and 
could provide them with further choices as to the 
cultural and aesthetic decisions they want to make.  

• these choices will provide platforms for engagement 
and self-expression by interacting with or drawing 
upon such works.  

 



• If art in the public space is deemed valuable in 
these ways, then we should seek to structure 
copyright law to both incentivize its initial 
creation and dissemination, while also not 
stifling much of the follow-on uses that 
enhance its utility.  

 



4/14/2016 

Discussion Questions 

• Does public art serve any cultural purposes distinct from or differently 
than privately consumed art? 

• How should the balance between incentivizing original creation and 
allowing positive cultural use of that creation be struck? 

– How much (if any) copyright protection do authors need to be incentivized to 
create public art? 

– What role should the government have in relation to art while they are 
concerned with maintaining public spaces? 

• Which aspects of copyright law can be used to help the government 
oversee art in public spaces? Which aspects can be used to incentivize 
public art? 

• Who should own (the copyright in) public art? 

 

 



Thank you for your attention and participation. 

 

Any questions? 

 


